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Health Care Reform and Insurance Benefits for Your Superintendent 
 
 
The federal health care reform law may impact how your district treats benefits provided to its 
superintendent.  The Patient Protection and Affordable Care Act (PPACA) extends nondiscrimination 
rules to fully insured plans.  These rules implicate a common practice for Texas superintendents:  
treating premium payments as nontaxable income.1

 

  Employers are accustomed to laws prohibiting 
discrimination based on race, sex, age, disability, or other protected characteristics.  In the health 
benefits context, nondiscrimination prohibits advantages in favor of highly-paid employees. 

Self-funded plans are already subject to nondiscrimination rules.  The PPACA extends these rules 
to employers with fully-insured plans.2

 

  It is unclear whether districts that participate in TRS-
ActiveCare are considered self-insured or fully-insured.  TRS-ActiveCare is a self-insured 
program, but the districts themselves are not self-insured.  By extending nondiscrimination rules 
to fully-insured plans, the PPACA resolves any lingering doubt as to whether districts must 
comply with the nondiscrimination rules. 

“Grandfathered plans” are exempt from the nondiscrimination rules if they are fully insured.  The 
vast majority of Texas school districts participate in TRS-ActiveCare, however, and that program 
is not grandfathered.  If your district does not participate in TRS-ActiveCare, you should consult 
your third party administrator or benefits counsel to determine whether you must comply with the 
nondiscrimination rules. 
 
The PPACA prohibits discrimination by fully-insured plans in favor of highly-compensated 
employees (HCE).  The PPACA does not specify who is and is not an HCE; it is expected that this 
term will be defined in regulations.  Until regulations are adopted, most commentators have 
looked to the definition under the rules for self-insured plans.  Under these rules, an HCE is an 
employee who is:  (1) one of the five highest paid officers; or (2) in the top 25 percent highest 
paid employees.3

 
  In most districts, this includes at least the superintendent. 

The nondiscrimination rules prohibit a group health insurance plan from discriminating with respect 
to eligibility for benefits.4

                                                 
1  Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2009) (as amended by the 

Health Care and Education Reconciliation Act, Pub. L. No. 111-152, 124 Stat. 1029 (2010)). 

  Some districts pay more of the health insurance premiums for an HCE, 
such as a superintendent, than for other employees—“excess premium payments.”  For example, a 
district may pay $225 per month in “maintenance of effort” toward the premiums of a teacher or a 
custodian, but the district will pay the entire premium for the superintendent.  Excess premium 
payments should be treated as taxable income.  Failure to treat these payments as taxable income 
would violate the nondiscrimination rules. 

2  Rev. Notice 2010-63, 2010-41 I.R.B, available at www.irs.gov/irb/2010-41_IRB/ar07.html. 
3  26 C.F.R. § 1.105-11(d).  The definition also includes the owner of a company.  This prong of the definition is 

inapplicable to Texas school districts. 
4  Rev. Notice 2010-63, 2010-41 I.R.B, available at www.irs.gov/irb/2010-41_IRB/ar07.html. 
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Failure to treat excess premium payments as taxable income would violate the 
nondiscrimination rules. 
 

 
The penalties for violation of the nondiscrimination rules are harsh.  If a self-insured plan 
violates the nondiscrimination rules, the employee is subject to an excise tax on the value of the 
benefits received.  If a fully-insured plan violates the nondiscrimination rules, the IRS has 
suggested a penalty on the employer of $100 per employee discriminated against (i.e., everyone 
other than the superintendent) per day.5

 

  For example, in a district with 1,000 full-time 
employees (other than the superintendent), the proposed penalty would be $100,000 per day. 

The nondiscrimination rules were to take effect with plan years beginning after September 23, 
2010.6  The IRS has delayed enforcement until after regulations have been issued.7

 

  However, 
districts should be aware of this issue so they can start planning for compliance.  The appropriate 
resolution depends on your superintendent’s compensation plan, the district’s overall financial 
condition, and other local circumstances. 

One resolution is to treat excess premium payments—the difference between the amount the 
district pays toward the superintendent’s premiums and the amount the district pays toward other 
employees’ premiums—as taxable income subject to withholding. 
 
Another alternative is to convert excess premium payments to salary, with or without a “gross 
up” for the additional tax burden.  If a district and superintendent agree to convert an excess 
premium payment to compensation, the district should communicate the reason for the change—
and the net effect on the district’s finances—to the community, to avoid the appearance that the 
superintendent is being unjustly enriched. 
 
 
 
 
 
 
 
 
 
 
 
 
This document is provided for educational purposes only and contains information to facilitate a general understanding 
of the law.  It is neither an exhaustive treatment of the law on this subject nor is it intended to substitute for the advice of 
an attorney.  It is important for the recipient to consult with the district’s own attorney in order to apply these legal 
principles to specific fact situations. 

                                                 
5  Rev. Notice 2010-63, 2010-41 I.R.B, available at www.irs.gov/irb/2010-41_IRB/ar07.html. 
6  Rev. Notice 2010-63, 2010-41 I.R.B, available at www.irs.gov/irb/2010-41_IRB/ar07.html. 
7  Rev. Notice 2011-1, 2011-2 I.R.B, available at www.irs.gov/irb/2011-02_IRB/ar10.html. 
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